
UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

___________________________________
)

CANDY BELL, )
)

Plaintiff, )
)

v. ) Civil Action 
) No. 05-11485-RWZ

JOHN E. POTTER, in his official )
capacity as POSTMASTER GENERAL )
OF THE UNITED STATES )
POSTAL SERVICE, )

)
Defendant. )

___________________________________)

MEMORANDUM IN SUPPORT OF THE DEFENDANT’S 
EMERGENCY MOTION FOR SANCTIONS PURSUANT TO 
FED. R. CIV. P. 37(b)(2)(C) FOR PLAINTIFF’S

FAILURE TO PRODUCE PSYCHIATRIC RECORDS

The defendant, John E. Potter, Postmaster General of the

United States Postal Service, by and through his Attorney Michael

J. Sullivan, United States Attorney for the District of

Massachusetts, respectfully submits this Memorandum in support of

his Motion for Sanctions Pursuant to Fed. R. Civ. P. 37(b)(2)(C) 

for the Plaintiff’s Failure to Produce Psychiatric Records.  For

the reasons set forth below, the defendant submits that the

plaintiff failed to produce crucial psychological records that

were repeatedly requested through written discovery, through a

Motion to Compel, numerous Orders of this Court and finally by an

oral Order of this Court during the Pre-Trial Conference.  
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I. STATEMENT OF FACTS

On October 12, 2006 the defendant propounded Request for

Production of Documents to the plaintiff (Ex. 1).  The defendant

requested the following documents in Request Number 5:

Request No. 5:

Produce all documents pertaining to any treatment

for psychological issues, psychiatric issues,

mental issues, marital issues, issues of emotional

distress, and/or issues of depression.

On April 3, 2007 the plaintiff responded as follows:

Response No. 5:

“Plaintiff objects to this request on the ground

that it is overly broad in time and scope.  In

addition this request is incapable of an accurate

response in that all the documents sought are not

identifiable.  Plaintiff further objects to the

extent that defendant is seeking documents that

are protected from disclosure by privilege.  In

further answer plaintiff is compiling documents

that are responsive to this request (Ex. 2).

On May 30, 2007 the parties filed a Status Report and the

plaintiff agreed to answer and respond to all discovery by no

later than June 8, 2007.
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On July 27, 2008 the defendant filed a Motion to Compel

seeking answers to Interrogatories and responses to Requests for

Production of Documents specifically referencing the plaintiff’s

failure to comply with Request Number 5.  

On August 17, 2007 this Court Allowed the defendant’s Motion

to Compel and provided the plaintiff with 10 days to respond to

outstanding discovery requests.

On September 4, 2007 the defendant filed a Motion to Dismiss

based on the plaintiff’s Failure to Comply with the Court’s Order

for Production of Documents to be produced on or before August

27, 2007. 

On September 12, 2007 the Court denied the defendant’s

Motion to Dismiss without prejudice and Granted the plaintiff’s

Motion to Respond to Requests for Production of Documents by

October 1, 2007.

During the January 17, 2008 Pre-trial Conference before this

Court, counsel for the defendant argued that the defendant was

severely prejudiced due to the plaintiff’s failure to fully

answer and respond to discovery requests.  The only damages that

the plaintiff can pursue are for psychological damages.  This

Court told counsel for the plaintiff that the defendant was

entitled to such psychological records if they existed.  The

Court further Ordered that the defendant must be provided the

information by January 31, 2008.  The defendant sent a letter to
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counsel for the plaintiff confirming the Court’s oral Order (Ex.

3).  No records were produced by the plaintiff pursuant to this

Court oral Order.   

II. ARGUMENT

Federal Rules of Civil Procedure, Rule 37(a)(2) states that

if a party fails to obey an Order under Rule 37(a), the Court in

which the action is pending “may make such orders in regard to

the failure as are just, and among others the following: . . .(C)

An order...dismissing the action....”  See Fed. R. Civ. P.

37(b)(2)(C).  A federal district court’s “venerable power to

sanction a party who repeatedly fails to comply with court-

imposed deadlines cannot be doubted.”  Torres-Vargas v. Pereira,

431 F.3d 389, 392 (1st Cir. 2005).  A district court may, in

appropriate circumstances, dismiss a case with prejudice for

violation of a judicial Order without consideration of the lesser

sanctions.  Tower Ventures, Inc. v. Westfield, 296 F.3d 43, 46

(1st Cir. 2002).  Disobedience of court Orders, including

scheduling Orders, in and of itself, constitutes extreme

misconduct that can justify dismissal.  Id.  The First Circuit

has also held that “[w]hen a litigant seeks an extension of time

and proposes a compliance date, the court is entitled to expect

that the litigant will meet its self-imposed deadline.... .  In

the absence of excusatory circumstances ... the litigant’s

failure to do so warrants an inference of deliberate
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manipulation.”  Id. at 47.

During the preparation of witnesses for the trial, counsel

for the defendant had further concerns that plaintiff may have

seen medical professionals about psychiatric issues and decided

to make inquiries to her medical professionals dating back to

1997.  By a stroke of luck, one person at a facility that the

plaintiff had identified in another case (C.A. No. 00-10054-MLW)

told counsel for the defendant where one psychiatrist may be

practicing.  Counsel for the defendant made numerous telephone

calls to try to locate the psychiatrist that the plaintiff had

previously seen, and was told that the individual had moved out

of state.  But, an employee at one institution did recognize

another counselor’s name listed by the plaintiff in her Answers

to Interrogatories and provided an address.1  Counsel for the

defendant sent a medical authorization form, previously signed by

the plaintiff in the normal course of discovery, to this location

and records were received today at noon detailing visits by the

plaintiff to a counselor/psychiatrist before, during and after

the relevant time period of this case.  The records were at least

a half of an inch thick.  

The defendant contends that based on the numerous factors

identified in these records that can be described as stressors
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outside the work place, the defendant has been greatly prejudiced

by not being able to have a medical professional review these

records.  Further, the defendant did not have an opportunity to

have the plaintiff evaluated by a medical professional.  Despite

frequent requests and attempts to ascertain if the plaintiff ever

saw any psychologists or psychiatrists during the relevant time

period, the plaintiff never produced any medical records

pertaining to psychological or psychiatric visits.  The defendant

has been further prejudiced by the plaintiff’s blatant disregard

of the discovery rules requiring the plaintiff to produce

documents relevant to the defense of this case – particularly

when the records were requested on numerous occasions through

Request for Production of Documents, a Motion to Compel

Production of Documents and numerous Orders of this Court.

The defendant hereby moves this Court, pursuant to Fed. R.

Civ. P. 37(b)(2)(C) to issue an Order dismissing the plaintiff’s

claim on the grounds that the plaintiff failed to comply with (1)

a written Order of this Court dated August 17, 2007; (2) a

further Order of this Court dated September 12, 2007; (3) an oral

Order of this Court provided during the Pre-Trial Conference on

January 17, 2008, requiring the plaintiff to produce by January

31, 2008 all information regarding her alleged psychological

damages; (4) failing to provide psychiatric records requested

through Requests for Production of Documents; and (5) failing to
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produce psychiatric records requested through a Motion to Compel.

III. CONCLUSION

WHEREFORE, the Defendant respectfully requests that his

Motion for Sanctions Pursuant to Fed. R. Civ. P. 37(b)(2)(C)  be

ALLOWED in all respects.

Respectfully submitted,

JOHN E. POTTER, POSTMASTER GENERAL
OF THE UNITED STATES POSTAL
SERVICE, 

By his attorneys,

MICHAEL J. SULLIVAN  
United States Attorney

   
By: /s/ Rayford A. Farquhar            

RAYFORD A. FARQUHAR
Assistant U.S. Attorney
U.S. Attorney’s Office
1 Courthouse Way, Suite 9200
Boston, MA 02109

                (617) 748-3284

CERTIFICATE OF SERVICE

I hereby certify that this document(s) filed through the ECF
system will be sent electronically to the registered participants
as identified on the Notice of Electronic Filing (NEF) and paper
copies will be sent to those indicated as non-registered
participants on February 28, 2008.

/s/ Rayford A. Farquhar            
Rayford A. Farquhar
Assistant U.S. Attorney
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LOCAL RULE 7.1 CERTIFICATION

I, Rayford A. Farquhar, Assistant U.S. Attorney, do hereby
certify that I have spoken with Attorney James Small about this
Motion on Wednesday, February 27, 2008 and we could not reach an
agreement as to the subject matter of this Motion. 

/s/ Rayford A. Farquhar            
Rayford A. Farquhar
Assistant U.S. Attorney
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